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,Tiiis ;;,e;;lcrantim is in reS;;Onse to your reciuest of Karch S, 
19;s, rei;Ertiincj the ISSue of whethe; it is proper to USe S 
ciosinq agreer;lent to obtiln a waiver of the statl;te of 
iifi;itaticnS when the statutG;y 2erioti ha- aireaby expireti. 

::e acree wit?,' your conclujicn that the USe Of For,; SC6 to 
reo,en 2 OcireL: yesr is i;ii;:roi,er. iis you noted, tile Scacute 
u;.;er section C5Gl 1s ciear trharr an Scjreeaent 2luSt be executeti bj 

Dot,1 parties before the expiration of the perioc; for assessnent. 

w 

Ap,irer,tiy r:he Z:iti;;~Ore District r,ey be usin; a 
,zoi;ficacio;~ o: FGI;:I SOG, ciosinr ahree;ner,t to obtiin a wiiver Of 
t n e Statute of iircitatlons when the statutory perlob has aireaiy 

It appears thit this explreo. 2ractlce 1.5 ~rzlnrliy being useLi 
2.C sheitcr cases. The specific language of concern in these 
cases iS 2s foiiows: 

The parties hzve resolveii an iSSUe as t0 zhe 
asSesSability an6 collectibility Of a 
cieficiency for this year(s) and the ta::?ayerS 
agree, not w lthstalnti t * -' ^ he Deriqcssl 
ilnltations on assessment an ci co,'ection, to 
the assessrlent anti collection of this 
deficiency with interest as set forth in this 
asreeiaent. 1 

The taxpayer(s) aiso specificaliy waive t& 
benefit of anv s.tatutorv or reculatorv 
mvislons which in the abspnce of tb _ 

assessment and coliectlon of these anoun& 
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and interest thereon, ano aL;ree that after 
the assessment ana coilection of these 
amounts neither these amounts nor any amounts 
previousiy assessed with respect to the 
income tax iiability for this issue are 
refundable or creditable, except as provided 
in this aqreeraent. . . [emphasis sup$iiedl 

Discussion 

A closing agreement can not be used to obtain a waiver oi 
the statute of ilmitat:ons when the statutory period has a;reaoj 
ex;jired. As you noted, section 6501(a) provides a 3 year perioL 
of iii,lltatrons for assessment. The gerlod of limitations can be 
extenseti by a consent, pursuant to section 6501(c) (4) k;liclj 
Lrovioes: 

Extension by ,^,Qieenent - Zhere, - y , 
0 f the tl e lirscrlbeo In i,, this section for the 
assess;;ient of any tax imposed by this titie, except the 
state tax grovideo in chapter 11, both the Secretary 
ani the taxpayer have consented In writlns to its 
assessmen after such time, the tsx mav be asseasec at - : 
mf t:I e rl m : 0 : thp exriratlon of the Deriod aareeti 
u. The period so agreed upon may be extencied by 
suosequenc ac;reements in writing oefore the e>.$ ,-, ,lra 10~ 
of the period a.i,reec; upon. 

The ;jifiin ianguage of this section makes it ciear that the p,erloL 
of limitations can not be extenieti bjy a consent, unless the 
conzenr: is executed prior to the exgli-atlon Of the period Of 
iimiritions. Therefore, any agreement extencing the >erioci of 
iimitations once it has aireatiy expjlred is moot. 

Furthermore, the code provides for a refund or abatemeEt of 
any amount assesseii or collected after expiration of the 
statutory period. Section 6401 provides that any amount of a 
pa;rment of any Internal Revenue tax which is assessed or 
collected after the expiration of the Feriod of limitation is an 
“overpayment”. The Secretary is authorized to abate the unpait 
portion of the assessment of any tax which is assessed after the 
expiration of the period of limitations Froperly applicable to 
such tax. a I.R.C. 6404(a) (2.1. 

In Dlail\orrd Gardner Cprporation, Transferee v. CQnUi%sloner 
38 T.C. 875, 079-681 (196?), the Court noted that the effect of’ 
the statute of iimitatlons is “for ail practical -purposes” to 
extinguish a barred tax liability. in arlivlng at this 
conciusion, the Court went throucjh the iegislative history of tile 
statute of limitations. 
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One o,I tk)e eariier sections on the statute of ilmitations, 
section 1106 was enacted by the Reverlue Act of 1926. Sect ion 
1106 (a) t;iovided that: 

The bar of the statute of iic:itations ac;ainst the 
Uniteo States in respect of any internaL revenue tax 
shali not only o>errte to bar the remedy but shall 
extinguish the tax iiability; but no creiit or refuno 
in respect of such ta:; shail be alloieti unless the 
taxpayer has 0vei;;aio the tax. The bar of the statute 
of li.zittitions ac,ainst the taxsayer in respect of any 
ir.te:na; revenue thi: si;zl; not Only operate to t&r tile 
re2e‘1' -I2 but silall e;.tir~~uisR the iistiiiity; Out rrci 
coi,ection in resi;ect of SUC~I tax sileli be mace unier;s 
ti;;- t;x;ay;ei ilas unoergaic the tax. 

Ai t li 0 Ii Lji? ti;2 lanc;uaye of the statute pKOVitiei: tiist the ilabiLity 
w0UiL oe extinguished, there wei-2 stlli tiolibts, reGari;inc the 
effect of t;he bar of the statute of iimitations when gy;.~ents 
were i;ioGe vo;unta;ily. The;e ‘was aiso Guestion of whether a 
taxpayer could recover amounts ~aiu after the statutory- per;oc. ii 
he oiiec that amount. To alleviate these doubts Congress enacteo 
seCCi0ns 607-009 of tile E:e.;enue ?,ct of 192i?, retroactively 
re;jealinq section 1106. 

Section 6G7 deali; with tire eff ect of tne expiration of tlie 
?erloc 0: ;i;Jl tations against tnc c;overnment. It provideo that 
any ta,: assessei CL’ raid after the expiration of the perioo cf 
lizittt,ons Z.IlLii be consioerei an overpayment. The ieyisiative 
kiistO;y of section CO7 found in S. Reg. !slc. 960, 7Cit;h Coni;., 1st 
Sess, Ijoints out that it is ir.l;.iateria; .dhether the pay;.,ent wiii 
voluntary or invo:untary, duress is of no significance in 
ieter;.lir,inc the right to recover an amount paiu after the s~~rtit2 
iius rur 1. Section 6401(a) is similar to section GO7 of the 192; 
Act. 

rax~a~~rDg~ni~n~a~~~~l~~~, tkle Court heiG “any payment by a 
x liabiiity whether voluntary or 

involunti--r tiuio~et~c~lly beco;;ies an ‘03erpay:glent’ anti hence 
subject to’kandatory refund.” The Service has taken a sliyiltli 
different position on whether any payment maoe after the stattuie 
of limitations has expired is an “overpayment” and subject to 
mandatory refund. As discussed in G.C.1,I.s 33320 and 33176, ano 
later ciarified in G.C.L. 33699, the Service’s position is that 
any voluntary payments made after the statute has expired, an& 
pursuant to a ciosing agreement or an amended :et.urn, are not 
refundable. This position appears to be based upon a paragrar!, 
of the legislative history of section 607. In the Senate Finance 
Committee Report, it states that, “neither section 607 or section 
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608 a?piies to cases which have been ciosed oy a final agreement 
under section 1106 (b) of the 1926 Act or section 606 of the nei. 
bill. ’ 

G.C.1.i. 33369 ciarifies G.C.:;. 33320 by pointing out that 
the earlier G.C.1,;. ‘s holding was based upon the assumption that 
the payment was voluntary ano a ciosing agreement was executec. 
G.C.M. 33699 distinguishes Diaiaond Gardner from the situation 
describeo in G.C.K. 33323. In &&Q&, the CoritiJissioner sought 
to coiiect a tax liability; there was no voiuntary remittance >j; 
the taxpayer as in G.C.1;. 33320. tiowever, G.C.li. 33365 CGCi2;: to 
the CGflClUSlOZ ttdit a closing agreement shouio not be useo to 
atte;l;.t to ObtZifi bay:,lent for any barred years. It ;.rovicee: 

the net ezfect of the Coc;2 proV;SlOll;, th2 
car2s Lnd Chief Counsei j-otters aj+i;roveo in 

C.I:. 33176 is to sui,gest suostantiai ooubt 
cil~t the Commissioner couiti assess anti 
collect tile tax ;iauility &eter;y,i,yec ijy 2 
cioslni, aqreerieni executed subsequect to the 
exr~irat ior. of the i;erioi of li:,litStFOnS On 

an arijui;!ent shouii b2 made that a taxpayer 
a statutory isK0t2CtiOn the code &roviGes, 

iLlon in the c&e tG Co so. FGr exeI:i&e, 
a ta::l>ayer tc waive the restrictions Grl 

ajzess;r.ent ano coliection irigosec on the Govern;:,ent by section 
G213(a). There is a simiiar provision in tile TEFRA partnershi, 
>roceCuLes. Section 6225(a) srohibits assessilient and collectiOn 

for 150 days after the notice of final partnership tidjustment WE: 
i,:aiieo anti if a ijroceeoing is begun in the Tax Court, until th2t 
uecision is fina;. Section 6i24(b) (1) (E) aliows a partner to 
waive this restriction. There is no provision waiving the 
1ii:iitetions on assessment for section 6501(a) or section 6229(a). 
The period of iimitations can be extended but not waived. 
Therefore, t closing agree;:lent waiving the period of ii;;litatior.s 
fcr assesszent shouiti not bi: use6 for years barred by tiie strtuto 
of limitation. 

Shouio you have any questions reGarcln;J t ISS nei;,oranicw, i-z 
please contact Karsha Keyes at FTS 566-4174. 

I.;AI~:E GROSS 

CLA V. GIBSON 
Acting Chief, 

Tax Shelter Eranch 


